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No. 15391 
In the 


United States Court of Appeals 


For the Ninth Circuit 


BENJAMIN B. Horrman, 
cl ppellant, 
VS. 
UNITED STATES OF AMERICA, 
Appellee. 


Appellant’s Opening Brief 
Appeal from the United States District Court 


District of Arizona 


NATURE OF CASE 


The appellant (defendant in the Court below) was 
charged by indictment, filed on October 26, 1955, with 
violating the Mail Fraud Statute Title 18, Section 1341 
U.S.C.A. and The Statute relating to Fraud by interstate 
wire, Title 18, Section 1343 U.S.C.A. (3-10).? 

The indictment contained 11 Counts. Count VI was dis- 
missed on motion of the United States Attorney. Counts 1, 
Pi lY, ¥, Wi, VII, K and Xf were for violation of Title 18 


1. Figures in parentheses refer to pages in printed Transeript 
of Record. 


2 
Section 1343, supra. Counts III, VIII and IX were for 
violation of Title 18, Section 1341, supra. 

The case came on for trial on September 18, 1956, (26) 
and appellant was found guilty on all Counts (except Count 
VI) by a jury on September 24, 1956 (18). Motions in Arrest 
of Judgment and for New Trial were duly made and were 
by the Court denied (22). Judgment was entered on October 
8, 1956 (23, 24). Notice of Appeal was filed October 18, 1956 
(24, 25). The defendant is now imprisoned. 


BASIS OF JURISDICTION 


The District Court had jurisdiction by virtue of the nature 
of the case, inasmucli as the offenses charged in the indict- 
ment were against the laws of the United States, and by the 
express provisions of Title 18, Section 3231 U.S.C.A. (62 
Stat. 826). 

This Honorable Court of Appeals has jurisdiction because 
this is an appeal from a final decision of a District Court 
of the United States, and such appeal is authorized by the 
express provisions of Title 28, Section 1291 U.S.C.A. (62 
Stat. 929). 


STATEMENT OF THE CASE 


The Indictment 
THE SCHEME. 


The indictment, insofar as the scheme is concerned, 
charges in substance that “on or about the 29th day of May, 
1953” the defendant? ‘devised a scheme to obtain money 
and property by means of false and fraudulent pretenses 
and pronuses”. The scheme set forth is that the defendant 
used the names of two companies “to place orders, outside 
the State and District of Arizona, on open account with 


2. The appellant will be designated in this brief either as 
‘‘appellant’’ or ‘‘defendant’’. 
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various persons, firms and companies dealing in food and 
food products, and in placing said orders, the defendant 
represented that” the two companies were active and re- 
sponsible business coneerns, “with good credit rating and 
that the goods would be paid for promptly in full”. It is 
then charged that the “aforesaid representations and prom- 
ises were made to induce the persons, firms and companies 
to ship their inerchandise to the defendant on credit’. It 
is further charged that defendant knew that the two named 
companies were, in fact, not active and not possessed of a 
good eredit rating, but were created by defendant to ac- 
eomplhsh his scheme. That “token payments” were made on 
account to induce the sellers to further rely on the false 
representations and promises previously made. That the 
defendant converted said food and food products mmedi- 
ately into eash “by selling same, keeping the proceeds for 
his own use and benefit” (3-4). The foregoing is substan- 
tially the seheme alleged by the Government. It will be noted 
that the scheme alleged is not from “on or about the 29th 
day of May, 1953” to any given date or to the date of the 
finding or filing of the indictment.? In short, the scheme is 
not alleged to be a continuing scheme. 


THE GIST OF THE OFFENSES. 

Following the scheme in Count I is the gist of the offense 
under Title 18, Section 13438 U.S.C.A. which we will here- 
after refer to as the “Wire Count” as distinguished from 
the “Mail Count” (Title 18, Section 1341 U.S.C.A.). 

We will quote the gist of the “Wire Count” contained in 
Count J which is identical in verbiage with Counts TT, TV, 


8 See Form 3 ‘‘Indictment for Mail Fraud’’ Appendix of 
Forms to Federal Rules of Criminal Procedure 18 U.S.C.A. page 
612. While this form is illustrative, it does contain the bare manimam 
allegations in this kind of a case. 


4 
V, VII, X and XI except as to times, places and names of 
persons or companies from whom merchandise was ordered. 
The offense charged in Count I under the “Wire” Statute 
is that 
“On or about the 23rd day of November, 1954, in the 
District of Arizona, the defendant Benjamin B. Hoff- 
man, for the purpose of executing the aforesaid scheme 
and artifice did, by interstate wire, telephone Long’s 
Date Gardens in Pasadena, California, and place an 
order for food products, viz., dates, to be delivered 
to the Acme Distributing Company, Tempe, Arizona, 
and in furtherance of said scheme did make the fraudu- 
lent representations and promises as aforesaid.” (m- 
phasis ours.) 


It will be noted that in all the “Wire” Counts, this lan- 
guage appears at the end of each Count: 


“* * * and in furtherance of said scheme did make the 


fraudulent representations and promises aforesaid.” 


The “mail” Counts (III, VIII and IX) are more orthodox. 
Count III charges the mailing by defendant of a cashier’s 
check for $500.00 at Phoenix, Arizona, addressed to “Long’s 
Date Gardens”, Pasadena, California (5-6). Count VIII 
charges the defendant with the mailing at Tucson, Arizona, 
of a request for samples addressed “R. O. Kelley Cannery” 
at Midville, Georgia (8). Count LX charges the defendant 
with mailing, at Tucson, Arizona, a confirmation of an 
order for merchandise placed via long distance telephone 
(9), which was addressed to “Hayward’s Special Products 
Company” in Hohen Solms, Louisiana. 

These “mail” Counts will be discussed later on in connec- 
tion with the evidence adduced in support thereof. 

The Mail Fraud Statute and the Interstate Wire Statute 
are similar insofar as devising or intending to devise a 


-_ 
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scheme to defraud is concerned.t In short, both statutes 
require a scheme to defraud to be shown prior to the mailing 
or the using of an interstate wire, as the ease may be. Both 
statutes lhkewise also require that the mailing or tele- 
phoning, as the case inay be, take place while the scheme 
is still in existence. 


THE FACTS. 

The facts given in a light more favorable to the Govern- 
ment show that defendant ordered merchandise by telephone 
from various persons and companies named in the “wire” 
Counts; that he received nearly all of the merchandise so 
ordered and did not pay for same. In some instances, how- 
ever, payments were made on account. The merchandise 
was all sold to defendant on credit or on open account, and 
without (except in one instance) any investigation bv the 
sellers of the credit standing of defendant, or the two com- 
panies named in the indictment. The Governinent did show 
In some instances, merchandise received bv defendant was 
sold below the price it was invoiced to him. In the one in- 
stance where a credit investigation was made, a carload 
of peas consigned to defendant was stopped in transit and 
not delivered to defendant because of an adverse report 
on his credit rating (222, 223). 

In all instances, in reference to the “wire” Counts, the 
Government failed to prove that the fraudulent representa- 
tions and promises set forth in the scheme in Count I and 
realleged by reference in all the other Counts were made 
as alleged, or at all. We will epitomize in the Argument, 
infra, the evidence in the record on the “wire” Counts which 
shows that the defendant did not “inake the fraudulent 


4. Sections 1341 and 1343 ‘‘are east in substantially the same 
language’’. U.S. v. Mercer, 133 Fed. Supp. 288, 289 (Cal.). 
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representations and promises aforesaid”—that is to say, 
the representations and promises as set forth in the alleged 
scheme. We will also show that the “mail” Counts are with- 
out support in the evidence for the same and other reasons. 


QUESTIONS INVOLVED 


1. Do the facts set forth in the first paragraph of Count 
I of the indictment (3-4) set forth a scheme to obtain money 
and property by means of false and fraudulent pretenses, 
representations and promises, where (a) there is no specific 
charge of a scheme to defraud “or intending to devise any 
scheme or artifice to defraud” and, (b) where the indictment 
is defective for failure to set out the particulars of the 
seheme to defraud, and (c) the alleged scheme is not a 
scheme to defraud? These questions were raised by Motion 
to Dismiss (11). 

2. Does the indictment, by alleging that the defendant 
“on or about the 29theday of May, 1953 * * * devised a 
scheme to obtain money and property by means of false and 
fraudulent pretenses, representations and promises” allege 
a continuing scheme beyond the date set forth in the indict- 
ment as the time when the scheme was devised? This ques- 
tion was also raised by Motion to Dismiss (11). 

3. Are the “wire” Counts sustained by evidence suffi- 
cient for the jury to say beyond a reasonable doubt that 
the defendant is guiltv on the “wire” Counts in view of the 
express allegation in each of said “wire” Counts, to-wit, 
“end in furtherance of said scheme did make fraudulent 
representations and promises as aforesaid” where the evi- 
dence shows that such representations and promises were 
not made? Our contention in this behalf is that where there 
is no substantial evidence in the record to support a finding 
beyond a reasonable doubt, that the defendant made the 
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representations and promises as alleged in Count I and re- 
alleged in each and every other “wire” Count in the indict- 
ment relating to the use of an interstate wire for purpose of 
defrauding, a motion for judgment of acquittal should have 
been granted. This was raised by defendant’s motion for 
Judgment of acquittal on each and every Count of the indiet- 
mint (17, 18,373; 379). 

4. Was the evidence sufficient to submit to the jury the 
question as to whether the defendant, beyond a reasonable 
doubt (a) mailed the letters, (b) that they were mailed in 
furtherance of the scheme as alleged? 

It will be noted that the defendant is not charged with 
using a fictitious name or address in violation of Title 18, 
Section 1842 U.S.C.A. 

). The admissibility and sufficiency of the evidence to 
show identification of the defendant as the one who tele- 
phoned. This was raised by objections to the evidence and 
the motion for judgment of acquittal on the wire” Counts. 

6. The admissibility and sufficiency of the evidence with 
reference to all the ‘mail’ Counts. This was raised by objec- 
tions to the evidence and the motion for judgment of 
acquittal. 

7. Did the court err when, after an objection was made 
by counsel for defendant to evidence on the grounds that no 
foundation has been laid, by making these statements: 

“The Court: If they don’t prove their case, I will 
direct a verdict. 

Mr. Whitney: Thank you. 

The Court: So don’t interrupt just the minute a 
question is asked.” (40)? 


8. Does the indictment charge a conversion of personal 
property that is only punishable by state laws?” 


5. U.S. v. Beall (Cal.), 126 Fed. Supp. 363, 36. 
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SPECIFICATIONS OF ERROR 
ik 


The lower Court erred in denying appellant’s motion for 
dismissal of each and every Count in the indictment, and in 
denying defendant’s motion in arrest of judgment for the 
reason that the indictment and each Count thereof does not 
state facts sufficient to constitute an offense against the 
United States, in that (a) the scheme to defraud, as alleged, 
is not a continuing scheme, and (b) the scheme is not charged 
with sufficient particularity to enable the defendant to know 
the charge against him by direct and positive averment and 
not inferentially; (c) that said scheme alleged by the Gov- 
erninent shows nothing more than transactions on credit; 
that the persons, firms and companies are not named in the 
alleged scheme, and no excuse is given for not naming them, 
such as “To the Grand Jury unknown”. 


KI. 


The lower Court erred in denying defendant’s motion for 
judgment of acquittal at the end of the Government’s case, 
and at the end of the entire case, as to Counts I, IJ, IV, V, 
VII, X and XI of the indictment for the reason (a) that the 
evidence was wholly insufficient to submit to the jury these 
particular Counts because the Government failed to prove 
that the defendant made the fraudulent representations and 
promises over the telephone as alleged in said scheme, and 
in furtherance thereof, as charged in each of said Counts. 


Ill. 


The lower Court erred in denying defendant’s motion for 
judgment of acquittal at the end of the Government’s case 
and at the end of the entire case as to Counts ITI, VIII and 
IX because (a) the evidence was insufficient to submit to the 
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jury the question beyond a reasonable doubt as to whether 
said mailings were made, or if made, were in furtherance 
of a scheme to defraud where the evidence clearly shows that 
the Government failed to prove the scheme as alleged, or at 
all and therefore, such use of the nails could not be in fur- 
therance of a scheme to defraud, and (b) because if there 
was a scheme, it was consummated prior to the time the let- 
ters were nailed, and (c) because the entire evidence shows 
that the transactions were credit transactions and the plac- 
ing of orders for goods in and of itself does not constitute 
the promises and representations charged in each Count of 
the indictment, and (d) because the matter mailed did not 
contain any representations whatsoever. 


nV. 


The lower Court committed prejudicial error in stating 
before the jury, after an objection had been made to evidence 
that if the Government didn’t prove its case, he would direct 
a verdict, because the jury would be led to beheve that if 
he did not direct a verdict, the defendant would be assumed 
guilty; the following is the objection and the Court’s com- 
ments: 

“Q@. What did the person ask? 

Mr. Whitney: If the Court please, I object to it on 
the grounds that no foundation has been laid for it. This 
is a different situation than if a man has an established 
phone. 

The Court: If they don’t prove their case 1 will 
direct a verdict. 

Mr. Whitney: Thank vou. 

The Court: So don’t interrupt just the minute a 
question is asked.” 

Wy. 

The lower Court erred in admitting Government's Joxhibit 

D1 in evidence for the reason that said Exhibit was a tele- 
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phone toll bill showing calls in August 1953 (334, 335), 
whereas Count X of the indictment (9) alleges the gist of 


the offense to have been committed on or about August 13, 
1954. 


ARGUMENT 


The Indictment Does Not State Facts Sufficient to Constitute An 
Offense Against the United States. 


I, 


The lower Court erred in denying appellant's motion for dismissal 
of each and every Count in the indictment, and in denying defend- 
ant's motion in arrest of judgment for the reason that the indictment 
and each Count thereof does not state facts sufficient to constitute 
an offense against the United States, in that (a) the scheme to 
defraud, as alleged, is not a continuing scheme, and (b) the scheme 
is not charged with sufficient particularity to enable the defendant 
to know the charge against him by direct and positive averment and 
not inferentially; (c) that said scheme alleged by the Government 
shows nothing more than transactions on credit; that the persons, 
firms and companies are not named in the alleged scheme, and no 
excuse is given for not naming them, such as "To the Grand Jury 
unknown". 


The scheme set forth in Count I of the indictment and 
realleged in each and every other Count, is not alleged to be 
a continuing scheme. Insofar as the time of its formation 
and duration is concerned, it is alleged that: 

“on or about the 29th day of May, 1953, Bensamin B. 
Horrman , * * *, devised a scheme to obtain money and 
property by means of false and fraudulent pretenses, 
representations and promises; that the scheme so de- 
vised was substantially as follows: * * *”. 


Count XI in the indictment charges that the defendant, 
for the purpose of executing the aforesaid scheme and arti- 
fice, did on the 29th day of May, 1953 by interstate wire 
telephone “T. L. Brice Company, Sherman, Texas,” and 
place an order for food products “and in furtherance of 


a 


said scheme did make the fraudulent representations and 
proniuses as aforesaid” (10). 

The alleged scheme does not cover any period of time 
other than the date that the scheme was devised: that is 
to say, it does not cover from the first telephoning and/or 
mailing to the last mailing, to-wit, 13th day of December, 
1954. Count III shows the last date above mentioned (5, 6). 

In nearly all of the cases we have examined, the scheme is 
alleged to be a continuing one or alleged from a date cer- 
tain to a date certain, embracing all of the dates of the 
various uses of the telephone and of the mails. The United 
States Attorney in the court below insisted that the form 
suggested by the Supreme Court of the United States for an 
indictment for mail fraud does not have to be followed. We 
agree. We do insist, however, that there should be some 
allegation that the scheme was in existence when the gist of 
the offense was committed. We feel that the minimum re- 
quirements in charging a scheme to defraud and the time 
that it was in existence is contained in the Appendix to 
Forms of the Federal Rules of Criminal Procedure, 18 
U.S.C.A. following Rule 60, which reads, insofar as the 
duration of the scheme is concerned, as follows: 


“Prier to tHe ........ Cetera... i. ae , and con- 
hmamine TOMMe ._..... Ly 2 aaa ele , the de- 
fendants, John Doe, * * * devised and intended to 
devise a scheme and artifice to defraud * * *”. 


On the footnote to this form appearing on page 613 of 18 
U.S.C.A. Federal Rules of Civil Procedure, it is stated: 
“1 Insert last mailing date alleged.” 


Inasmuch as the interstate wire statute is cast in about 
the same language as the mail fraud statute, we assume 
that insofar as the charge in the indictment is concerned, 
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the same rules would apply to the “wire” Counts as would 
apply to the “mail” Counts. As before stated, in nearly all 
the cases the allegations with reference to the duration of 
the scheme is in the words suggested by the Supreme Court, 
or an allegation of the first date with the statement follow- 
ing “and continuing until the filing of this indictment.” If we 
are correct on this particular point, then all Counts, with the 
exception of Count XI, should have been dismissed pursuant 
to defendant’s motion. 

The cases are unanimous in holding that if the scheme 
is consummated before the mailing of the letter, there is 
no crime. The same, of course, should apply to the use of an 
interstate wire. See Kann v. United States, 323 U.S. 88, 65 
S. Ct. 148, 157 A.L.R. 406. Dyhre v. Hudspeth (10 Cir.), 106 
F.2d 286 (cited with approval by the Supreme Court of the 
United States in the footnotes to the Kann case, supra). 

The scheme set forth in Count I is vague and indefinite 
(72 C.J.S., page 358, “Posr Orrice”), and is not charged 
with sufficient particularity in that all the essential elements 
of the scheme are not alleged. If the scheme is not charged 
with sufficient particularity to enable the accused to know 
the charge against him by direct and positive averment and 
not inferentially, then the indictment is defective in sub- 
stance and not even aided or cured by verdict. (72 C.J.S. 
supra, page 356, under heading “Description of Scheme”.) 
Benham v. United States, 7 Fed. (2) 271. 

The gist of the offense is the telephoning or mailing of 
the letters but telephoning and mailing of the letters without 
a scheme is not an offense; nor is the scheme in itself an 
offense unless the mailing or telephoning, as the case may be, 
is made for the purpose of executing the scheme. It cannot 
be before the devising of the scheme or after the scheme 
was consummated. The allegation in each of the Counts with 
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reference to the telephoning and mailing states that the 
defendant, Hoffman, “for the purpose of executing the 
aforesaid scheme and artifice * * *” did either telephone or 
use the mail. All of these dates are subsequent to May 29, 
1953, with the exception noted. In the Aann case, supra, it 
is pointed out in effect that the United States mail could 
not have been used for the purpose of executing or in 
attempting to execute the fraudulent scheme, because the 
mailing did not take place until after the defendant had 
induced the parties named to accept his fraudulent check 
for merchandise. See Note 157 A.L.R. at page 248 under 
heading “When Fraudulent Scheme is Complete”, citing 
several cases, including one from this Circuit. 

The indictment is fatally defective because it does not 
state facts sufficient to constitute an offense against the 
United States as it does not set forth all the essential ele- 
ments of the offense sought to be charged. 

Wao teeeess, 122 Wes. 463, 8 8S. Ct. S81, 573; 

Ua 0 Mrencer, ct at., (D.C. Cal.) 133 Fe d. Supp. 288 
(Decided July 5, 1955) ; 

iaeuro 0. oo., 272 U.S. 620, 47S. Ct. 200: 

Ua. Oe Deorow, 346 U.S. 374, 748. Ct. 113; 

Prowmv. 0. ., (9 Cir.) 198 F.2d 999, 1005: 

Piderw.U.o., (9 Cir.) 142 F.2d 199, 200; 

12 Cw.5., page 308, “Post OFFICE”. 


The scheme should he charged with sufficient particularity 
to enable the accused to know the charge against him and 
must be by direct and positive averment and not inferen- 
tiallv. An indictment which fails to meet this requirement 
is defective in substance and not aided or cured by verdict 
(72 C.J.S. supra, page 356, under heading “Description of 


Scheme”). 
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It will be noted that nowhere in this indictment is it stated, 
except by the barest inference, that the defendant devised a 
scheme to obtain money and property by means of fraud and 
fraudulent pretenses, representations and promises from 
the “various persons, firms, companies dealing in food and 
food products”. In short, there is no allegation that this 
alleged scheme was to defraud anyone. There is not even an 
allegation that there was an attempt to defraud anyone. 

The mail fraud statute (Title 18, Section 1341) as 
amended May 24, 1949, provides: 

“Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, 
representations, and promises, * * * for the purpose of 
executing such scheme or artifice or attempting so to 
do, places in any post office or authorized depository 
for mail matter, any matter or thing whatever to be 
sent or delivered by the Post Office Department, * * * 
shall be fined * * *.” 


In this indictment (which we will now break down) the 
draftsman attempted to set forth a scheme to obtain money 
and property by means of false and fraudulent pretenses, 
representations and promises. He then says “that the scheme 
so devised was substantially as follows”: 

(1) The defendant used the names of two companies, the 
Hoffman Wholesale Grocery and the Acme Distributing 
Company, to place orders, outside the State and District of 
America, on open account with various persons, firms and 
companies, dealing in food and food products; 

(2) and in placing the said orders, the defendant repre- 
sented that the Hoffman Wholesale Grocery or the Acme 
Distributing Company was an active and responsible busi- 
ness concern, within the State of Arizona, with good credit 


rating ; 
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(3) and that the goods ordered would be paid for prompt- 
ly in full; 

(+) that the aforesaid representations and promises were 
inade to induce the persons, firms, and companies receiving 
them to ship their merchandise to the defendant on credit; 

(5) that the defendant well knew at the time the afore- 
said representations and promises were made that the 
Hoffman Wholesale Grocery and the Acme Distributing 
Company were, in fact, not active and responsible business 
concerns in the State of Arizona, and not possessed of a 
good credit rating, but in truth and in fact, said companies 
were dwnmy business organizations with only nominal 
assets and created by the defendant to accomplish his 
scheme; 

(6) and that the defendant further knew that the goods 
ordered and shipped to the Hoffman Wholesale Grocery and 
the Acme Distributing Company would not be paid for 
promptly in full; 

(7) and the defendant did not intend to pay for said food 
and food products received, except to make token payments 
to induce the sellers thereof to further rely on the false rep- 
resentations and promises previously made ; 

(8) that as a further part of said scheme, the defendant 
converted said food and food products 1minediately into cash 
by selling the same, keeping the proceeds for lis own use 
and benefit. 

By exainining this indictment the Court will readily see 
that it is so vague and indefinite that it cannot be said that 
a scheme to obtain money and property by means of false 
and fraudulent pretenses, representations and promises 1s 
set out. In Postal Decisions, 1939 edition, at page 257 under 
the heading “Devising a Scheme”, it is said: 

“The devising of some scheme or artifice to defraud, or 
to obtain money or property by fraudulent representa- 
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tions, ete., is the first ingredient of the offense, which 
becomes punishable when the mails are used in its execu- 
tion or attempted execution. The words ‘intending to 
devise’ are the legal scales by which the scheme is to be 
weighed, and require that the intent and scheme to 
defraud shall exist at the time the mails are used. T’o 
devise a scheme or artifice to defraud is to form a plan, 
device, or trick to perpetrate a fraud upon another, and 
devising of it continues as long as the scheme 1s in proc- 
ess of execution. It is not necessary that accused be the 
inventor or originator of the scheme or artifice, which 
may be as old as falsehood, or that when the artifice was 
devised the schemers should have worked out all the 
details of its execution.” (See United States v. Corlin, 
et al., (D.C. Cal.) 44 Fed. Supp. 940 at 943.) 


By the promulgation and approval by the United States 
Supreme Court of Form 3, Appendix of Forms, [Federal 
Rules of Criminal Procedure, supra, it is made clear that it is 
indispensable that the indictment either (a) must allege ulti- 
mate facts which show that the scheme was, as a matter of 
fact, a scheme to obtoin money or property, or (b) directly 
allege the conclusion “to obtain money and property”. No 
count of the indictment does either. 

In Etheredge v. United States (C.A. 5), 186 Fed. 434, 437, 
the Court in discussing the necessity of setting out clearly 
what the scheme and artifice was and wherein the fraud 
consisted, how it was to be accomplished, etc., said: 

“Tt has been settled by repeated decisions that a good 
indictment under this statute must allege not only that 
the defendant had devised a ‘scheme or artifice to de- 
fraud,’ but it must also set out clearly what the artifice 
was wherein the fraud consisted, and how it was to be 
accomplished, and that charging the offense in the 
language of the statute alone is not sufficient. United 
States v. Hess, 124 U.S. 486, 8 Sup. Ct. 571, 31 L. Hd. 
516; Stokes v. United States, 157 U.S. 187, 15 Sup. Ct. 
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617, 39 L. ied. 667. Nothing in a criminal case can be 
eharged by implication, but every fact must be clearly 
elleeed. Gemll’s Case, 105 U.S. GLI, 26 L. Ed. 1135; 
United States v. Post, 113 Fed. 852. The indictment must 
show clearly that the person charged has devised or 


intended to devise a ‘scheme or artifice to defraud’ 
* *% #99 


According to the indictment and the allegation, that as a 
further part of the scheme, defendant converted the food 
and food produets immediately into cash by selling the same 
and keeping the proceeds for his own use and benefit. This 
would indicate that the scheme then ceased and the tele- 
phone calls and the inail used were not in furtherance of 
the scheme to defraud. See U. S. v. Dale (D.C. Cal.), 230 
Fed. 750, 751. 

The names of the “various persons, firms and companies, 
dealing in food and food products” are not given, to say 
nothing of the failure to allege that it was intended to de- 
fraud them. If the various persons, firms and companies 
were all of a class then it would not be necessary to specify 
the names, but here it is charged that “the aforesaid repre- 
sentations and promises were made to induce the persons, 
firms and companies, receiving them to ship their merchan- 
dise to the defendant on credit”. These persons, firms and 
companies should be described by naine or a good and true 
reason given for the omission of the naines such as an 
allegation that thev are “to the Grand Jury unknown”. 
This, of course, under the pleading would not be true. The 
Grand Jury under the allegations must have known the 
names of the persons, firms and companies receiving the 
telephone calls and the inail. The Court will note that this 
is not a stock selling scheme for the purpose to defraud 
purchasers of stock or the general public. 

Tn 72 C.J.S., pages 358 and 359, under the heading “Desig- 
nation of Persons” it is said that the indictment should 
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describe by name the individuals intended to be defrauded, 

or a charge of scheme to defraud the public generally or a 

class of persons incapable of being resolved wnto individuals, 

Corpus Juris Secundum says: 

“Tf the indictment does not charge a scheme to defraud 
the public generally, or a class not capable of being 
resolved into individuals, but clearly imports an inten- 
tion to defraud definite individuals, it must describe 
them by name, or give a good and true reason for the 
omission, as that such names are to the grand jury un- 
known. An indictment is not defective as failing to give 
the names of the individuals intended to be defrauded 
or to allege that they were not known where it alleges 
that the scheme was to defraud, not an individual or 
group of individuals, but the general public or a class 
of persons not resolvable into individuals. * * *” 


See also U.S. v. Weber, 71 F. Supp. 88, 91; 41 Am. Jur. 
Post Office, paragraph 140 at page 793. 

This last citation says: 
“An omission, however, in an indictment for unlawfully 
mailing letters intended to defraud, to state the names 
of the parties intended to be defrauded * * * is satis- 
fied by the allegation, if true, that such names and 
addresses are unknown to the grand jury.” 


As to the necessity of describing by name the individuals 
to be defrauded, see Larkin v. U.S., 107 Fed. 697, 699. The 
Court used this language : 

“The indictment in this case, it is to be observed, 
does not charge a scheme to defraud the public gen- 
erally, or to defraud a class not capable of being re- 
solved into individuals. So charged, it would be evident 
that the persons intended to be injured were not known, 
and there could, of course, be no necessity for an aver- 
ment to that effect. The scheme alleged in this indict- 
ment was ‘to defraud divers other persons * * * by 
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inducing those persons severally to send to him divers 
valuable articles, * * * and to defraud thereof the sev- 
eral persons who should so send the same, * * * a 
seheme and artifice which he * * * intended to effect 
by opening correspondence and communication * * * 
with the several persons so intended to be defrauded, 
and by inciting those persons to open communication 
with him.’ These expressions clearly import an inten- 
tion to defraud definite individuals, with whom it was 
intended to open correspondence, and who, therefore, 
by the settled rule of pleading, should have heen de- 
scribed by name in the indictment, or a good and true 
reason given for the omission.” 


The last mentioned case cites U.S. v. Hess, supra, and 
Durland v. U.S., supra. 

The three mail fraud counts (III, VIII and IX) are 
fatally defective. Each count alleges that defendant for 
the purpose of executing the scheme or artifice 


“* * * placed or caused to be placed in an authorized 
depository for mail matter at Phoenix, Arizona, to be 
sent and to be delivered by the Postal Establishment 
of the United States, a certain writing enclosed in a 
post paid envelope addressed to Longs Date Gardens, 
2600 Foothill Boulevard, Pasadena 8, California, to-wit 
cashiers check * * *”, (Note: The above is from Count 
ITI, the other Counts VIII and IX being identical ex- 
cept as to place and the matter caused to he delivered, 
ete.) 


These mailing counts are the gist of the offense. Nowhere 
in the indictment is it alleged that the defendant “wilfully 
and unlawfully” did what he is charged with doing. Nowhere 
is it alleged that he “knowingly” did anything. The statute 
(Section 1341, Title 18, U.S.C.A.) uses the words “know- 
ingly caused to be delivered hy mail according to the diree- 
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tions thereon”. The Ninth Circuit in the Wilkes case (80 
Fed. 2d 285 at 288) discusses this identical question. Judge 
Mathews held that where a count charges that the defendant 
“knowingly, wilfully and unlawfully” did the prohibited act 
there is no need to use the word “knowingly” twice in the 
same count. See also: 

Brady v. US. (8 Cir.), 24 Fed. 2d 399 at 401; 

Postal Decisions (1939), page 279 Section 60. 


Seven “wire” Counts (I, II, IV, V, VIL, X and XI) charge 
that defendant “did by interstate wire, telephone” a place 
(Counts I and IIT) or a “Company” (Counts II, IV, V, X 
and XI). You just do not telephone a “place” or a “Com- 
pany”. This is much too vague and indefinite. You telephone 
some “person” not a “Company”. The “wire” Counts like 
the “mail” Counts must be precise. “Company” is a word 
of indefinite meaning (8 Words & Phrases, page 254 under 
“Company’’). A company may be a corporation, partnership, 
joint adventure or may be some individual person carrying 
on a business under a company name (Websters Interna- 
tional Dictionary 2nd Edition). 

Section 13438 and Section 1341 are analogous. The mail 
fraud statute, (1341) should be used to construe the wire 
statute, (1343) especially insofar as alleging the gist of 
the offense is concerned, and this goes for the “scheme”’. 
Telephoning a “Company” or a “place” does not meet the 
requirements of what is to be alleged in clear terms in an 
indictment. (Construing the “wire” statute, see: U.S. v. 
Mercer, 133 F. Supp. 288, 289, 290.) 

We respectfully submit that the Indictment and each 
Count thereof should have been dismissed. 


: 


ah 
The Verdict on the ''Wire'' Counts is Unsupported by the Evidence. 
ile 


The lower Court erred in denying defendant's motion for judg- 
ment of acquittal at the end of the Government's case, and at the 
end of the entire case, as to Counts I, Il, IV, V, VII, X and XI of 
the indictment for the reason that the evidence was wholly insuffi- 
cient to submit to the jury these particular Counts because the 
Government failed to prove that the defendant made the fraud- 
ulent representations and promises over the telephone as alleged in 
said scheme, and in furtherance thereof, as charged in each of said 
Counts. 

Defendant moved for judgment of acquittal at the close 
of the Government’s case (17, 373) and at the close of all 
the evidence (18, 379). The motions were denied. 

It is defendant’s contention that there was no evidence 
sufficient to submit the case to the jury. 

We realize that if the scheme is sufficiently set out in 
Count I, and the proof is suffiicent on any Count that this 
Honorable Court will affirm because the sentence (5 vears on 
each Count) runs concurrently. 

We will now take up the “wire” Counts, and will attempt 
to show that none of these Counts were supported by evi- 
dence sufficient to be submitted to the jury. 

It will be recalled that the indictment charges that as 
part of the scheme devised was that the defendant “in 
placing the said orders, * * * represented that the Hoffman 
Wholesale Grocery or the Acne Distributing Company was 
an active and responsible business coneern, within the State 
of Arizona, with good credit rating, and that the goods 
ordered would be paid for promptly in full; that the afore- 
said representations and promises were made to induce the 
persons, firms and companies receiving them to ship their 
merchandise to the defendant on credit; * * *”. These are 
the pretenses, representations and promises the Government 
relies on to show the scheme. 
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The gist of the offense in all the “wire” Counts is that 
the defendant for the purpose of executing the scheme and 
artifice, did by interstate wire, telephone the various cor- 
porations and persons named in the “wire” Counts and each 
Count winds up with the language “and in furtherance of 
said scheme did make the fraudulent representations and 
promises as aforesaid”. Assuming that the scheme is prop- 
erly set forth, certainly this latter language at the end of 
that part of the Count that is the gist of the offense, would 
require that the Government prove beyond a reasonable 
doubt that the defendant made the fraudulent representa- 
tions and promises set forth in the scheme. This the Govern- 
ment failed to prove. 

The testimony relating to the gist of the offense, as far 
as Count I is concerned (if identification of defendant as 
the person telephoning is assumed valid), shows that a Mrs. 
Darling was the person the defendant telephoned, and on 
direct examination Mrs. Darling testified that the individual 
calling her asked if she had any dates to sell, to which “T 
told him I did, and then they told me the amount they would 
want, and we agreed on a price just by telephone only” (40, 
41). 

Q. What were the terms for the payment? 

A. Well, it was just my understanding that 10 days or 
net 30, the way all of our other bills are paid. 

Q. Did you discuss that over the telephone? 

A. Not that I recall, but just from the talk on the tele- 
phone and everything, I just took it for granted that— 

Q. Did he seem to know—well, state whether or not he 
appeared to you to know about this tvpe of business? 

A. Well, it sounded to me lke he did. 

Q. Is it the usual course, or, is it your usual course to 
grant eredit to persons that call over the telephone in that 
manner? 
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A. We have, yes, but not on such a large scale, I didn't 
before. 

Q. What was the factor that in this case caused vou to 
grant credit of this amount? 

A. Well, it was just his conversation, I would say (41). 

A complete reading of Mrs. Darling’s testimony will show 
that the defendant did no more than purchase the goods 
on credit and fail to fully pay for same. Ie did not make any 
of the pretenses, representations and promises charged in 
Count I. There is no evidence in the record to support 
Count I. 

In Count IT the gist of the offense is the telephoning to 
C. A. Glass Company of Los Angeles and placing an order 
for food products with the same allegation that in further- 
ance of said scheme the defendant did make the fraudulent 
representations and promises set forth in the scheme alleged 
om Commtadl (5). 

Mr. John L. Glass, the President of the C. A. Glass Com- 
pany mentioned in Count II, testified that he received a 
telephone call from the Acme Distributing Company on 
October Mh, M55e663) * .* *. 

Q. Now, regarding this phone eall, would vou state what 
vou remember that Mr. Hoffman said to vou? 

A. Well, the phone call caine in to the secretary, and 
they referred a collect call to me, iny office, because he says, 
my secretary said to me, “There is a collect call from 
Phoenix. Do you want to take it?” 

T said, “T’l] take it.” And the conversation went something 
hke this, in fact, it did go like this: 

“This is the Acme Distributing Company, Ben Hoffman 
speaking. Johnnie, vou must remember me. I met you about 
a year ago down in the market.” 

I said, “Oh, ves.” I said that because we have a lot of— 
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That is all right. 
Customers. You don’t want me to say any more? 
No. A. All nght. 
Now go ahead with what he said. 


> DOPOD 


Then he said, “Some of my boys this time of year 
have been getting some calls for California dates, now that 
it is October and the holiday season, and we think we could 
probably move quite a few down here for you. I have seen 
some in some of the stores here, and they look pretty good. 
Could you give me a quotation of prices?” 

And I quoted him a certain price on a certain pack, 24 one- 
pound ease, also a date-nut confection in a 214-pound pack. 

So then he said, “Well, you better send down a sample 
of it.” I have forgotten at this time exactly how many, but 
I believe it is in our ledger what was shipped. And he said, 
“So we can see how the merchandise is.” I said, “Okay, Pll 
do that.” 

He said, “Okay, Johnnie, [ll see you later.” 

Q. And that was the termination of the first telephone 
conversation? A. Yes. 

Q. And were the goods shipped? 

A. Yes, they were shipped that day (365, 366) * * *. 

Q. Now, in regard to your conversation with Mr. Hoff- 
man, were the specific terms of payment discussed? 

A. No, they weren’t discussed. 

Q. Was there any reason why you did not discuss the 
terms of payment with him? 

A. Yes, because generally when we talk to a customer, 
we don’t discuss terms. We have an industry terms. 

Q. Did you believe this man to be a customer, or a mem- 
ber of the industry ? 

A. T believed him to be a customer and a meinber of the 
industry. 
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Q. And what did he say that led vou to this belief? 

A. Well, in Los Angeles, there was over years past, in 
my experience of 15, 18 vears, there has been three or four 
Aeme Distributing Companies, from some place. I probably 
sold 5,000 different customers, but I know in my memory 
when someone says to me, This is Acme Distributing Com- 
pany, it comes out of my memory that there was a customer 
by that name. So there wasn’t any doubt in my mind when 
somebody was calling and placing an order, there was just 
no reason to doubt that he wasn’t in business, or that he 
was—I don’t know what the word would be (368) * * *, 

Q. Mr. Glass, vou have related the conversation, for the 
most part, in all of the important portions of that conversa- 
tion, is that right, to the best of your knowledge? 

A. “Sifes: 

Q. And vou stated that vou had heard Acme Distributing 
Company before in your business in California, and vou 
assumed it might be the same one, and for that reason you 
went ahead and shipped the merchandise, is that right? 

KR. "What is right. 

Q. And you were relying upon vour past recollection 
of having heard the name Acme Distributing Company, and 
an order being placed, and that was what prompted vou to 
go ahead and make the shipment, is that right, sir? 

A. “Phat is rrent. 

Q. Wouldn’t it be a fact that it was not, that there was 
not anything specifically promised vou over the telephone 
which indueed vou to make the shipment, that is, by way 
of “I promise to pay you promptly,” or anvthing like that? 
You haven't testified to anv such conversation, and isn’t it 
trne that wasn’t said? AY «Tt Was hot sard. 

Q. Asamatter of fact, vou didn’t even discuss the terms, 
isn’t that correct? 
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A. No, because we never discuss the terms. (371) 

This Count likewise is unsupported by the evidence. 

Count IV relates to a telephone call to Grant-Whitman 
Company in Spokane, Washington, (6). Mr. Ehlinger tes- 
tified on the phone eall of June 14, 1954, as follows: 

A. I first learned of the name through a collect phone 
eall, and while I had my records, as I reeall, the first call 
was on June 14th of 1954 (262) * * *. 

Q. Now, regarding the first telephone call on June 14th, 
would vou relate to the Jury how the person represented 
hinself? First, who he was and who he represented? 

A. The person represented himself— 

Mr. Whitney: Wait a minute, J object on the grounds 
that the caller has not been identified. They have not put in 
any evidence from what phone this was from, except that 
he said so and so. 

The Court: The caller said he was Hoffman. Isn’t that 
true, Mr. Witness? 

The Witness: Yes, sir. 

The Court: All right, go ahead. 

Q. (By Mr. Eubank): Now, explain just how he iden- 
tified himself. 

A. He identified himself as Mr. Hoffman of the Acme 
Distributing Company. 

Q. Where? A. At Tempe, Arizona. 

Q. Now, in regard to that, what did he inquire about? 

A. He was inquiring for prices of salmon, and as a 
broker, we, of course, would check with our source of supply, 
and I told Mr. Hoffman— 

Mr. Whitney: Wait aiminute, not what vou did, but what 
Mr. Hoffman did. 

The Court: He is telling what he told Mr. Hoffman. Go 
ahead. 
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The Witness: I told Mr. Hoffman we would check with 
our supply souree and that I would transmit quantities and 
prices by letter and wire, which | did. And for Mr. Hoffman 
to call me at a subsequent date. Mr. Hoffman called and 
aan, “Wns is Ma Hoffman—” 

Q. (By Mr. Iubank): Wait a minute. That was the 
content of the first call? 

A. That was the content of the first transaction. 

Q. The first conversation? 

A. Yes, first conversation. 

Q. All right, now, was any other product discussed on 
that first conversation ? 

A. To my knowledge, there was not. 

@. He was interested mainly in sea products? 

A. Mainly in seafood products, yes. 

Q. After vou received the phone call, what did vou do 
then? 

A. After I received the phone call, I wrote a letter to 
Mr. Gavin in Seattle requesting prices on the merchandise 
(265, 266). 

Q. All right. Now, going to the first, or the second eall 
of Mr. Hoffman, well, the first call, did he state anything 
about his business character? 

A. Yes, he did. He represented himself as being in the 
wholesale grocery business. 

Q. And did he make any other representations as to busi- 
ness in the first eall, that vou recall? 

A. He referred to several firms as having done business 
with them, who we knew. 

Q. And do vou recall either of these firms he referred to? 

A. I recall one in particular, because they are close 
friends of mine, and that is Soule-Gibbs, in San Francisco. 

Q. «And did vou inquire as to his credit rating, or any 
item like that? A. We did not. 
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Mr. Whitney: At what time was this, now? 

The Witness: Pardon me? 

Mr. Whitney: What time are we talking about? 

Mr. Eubank: This is the first eall. 

The Witness: This is approximately June 14th. (276, 
ya 

This Count is not supported by the evidence. 

Count V charges a telephone call to Shurtz Produce Com- 
pany, Hutchinson, Kansas (6, 7). The evidence on this Count 
with reference to the “fraudulent representations and prom- 
ises” alleged in the scheme follows: 

Q. Isee. All right. Now, when you were talking to Mr. 
Hoffman personally, that is the conversation we are inter- 
ested in. What did Mr. Hoffman say to you? 

A. Well, he had given an order for some chickens. 

Q. How many? 

A. And she, vou know, wanted to know whether we 
should ship him. I said we don’t know him, and he said—and 
I heard this on the phone—that this fellow in Albuquerque 
told him about us, and that is how he called to buy the 


chickens. 
Q. Do you remember the name? 
A. The Broadway Poultry Company, in Albuquerque. 
Q. And had vou done business with them before? 
A. Yes, sir. 
Q. And had vou had satisfactory relations with them? 
A. Yes, sir. 
Q. On the basis of that phone call, what was the amount 


of poultry ordered? 

A. It was four barrels. He wanted it right away, and we 
weren’t in a position to ship right away, so we shipped him 
one barrel the next day, and followed up a couple of days 
later with the other three barrels by Express (827, 328) * * *. 
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Q. In the diseussion with Mr. Hoffman, did you discuss 
payment terms? 

A. Yes, sir, he agreed to pay on arrival. 

Q. Have you ever received any payment for these? 

ms Wettecived no word at all,or payment (328, 329). 

This evidence, like the other evidence, only shows a sale 
on credit and failure to pay. 

Count VII charges a telephone call to R. O. Kelley Can- 
nery at Midville, Georgia, for the purpose of placing a food 
order with the same allegations as to the representations and 
promises. In support of this Count, the Government offered 
the following evidence given by Mr. R. O. lXellev: 

Q. Now, in relation to that Collect telephone call from 
Mr. Hoffman, would vou relate the conversation vou had 
with Mr. Hoffman? 

A. As TI reeall, Mr. Hoffman wanted me to go ahead and 
ship him a truckload. 

Q. And what happened? 

A. And at that time our trucks were busy, and I asked 
to ship a small earload, that it would be very little difference 
in the number of cases, and he gave me permission to go 
ahead and ship this minimum earload. 

Q. In that conversation, did vou discuss at all his credit 
situation ? m, ‘No, [ didn’t. 

Q. Did vou diseuss anv other terms than the terms that 
vou had already discussed in the mail? 

A. To my knowledge I didn’t, other than just the stand- 
ard terms, and J don’t think they were mentioned. 

Q. Is there any other statement vou recall that Mr. Hoff- 
man made at that particular occasion? 

A. No,T do not reeall! (221). 

Incidentally. Mr. Kelley first contacted Hoffman Whole- 
sale Grocery hv letter (215) which was received in evidence 
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over objection as Government’s Exhibit 29 (216). The letter 
was addressed to Hoffman Wholesale Grocery, Tucson, Ari- 
zona, and states, in effect, that Mr. Holmes at Sandersville, 
Georgia, had given us (R. O. Kelley Cannery) your name 
with advice that Holmes was not in a position to furnish field 
peas with snaps due to a short pack. It then advises that 
Kelley is in a position to give all the 2’s that you will want, 
and will be glad to quote you in carload lots f.o.b. Midville 
or Milan, Georgia, stating that if interested, he would be 
glad to furnish you (Hoffman Grocery Company) samples, 
with a statement that the Kelley Cannery was the oldest 
packer of field peas in the United States, and that all the 
pack is Government graded and stating, “we will hope to 
hear from you.” This letter is set out on haec verba on page 
217 of the Printed Transcript of Record. In reply to this 
letter, the defendant wrote Kelley the letter described in 
Count VIII, being a request for samples as per Govern- 
ment’s Exhibit 30 in evidence (218). Government’s Exhibit 
30 was read into the record and reads as follows, omitting 
the address: 

“Received your letter of August 20 advising me that 
you are in a position to supply me with number 2 peas. 
Would appreciate if you would furnish samples im- 
mediately, and then I will get in touch with you to see 
if we can work out a deal for a truckload or a carload. 


Thanking you in advance. Yours very truly, Ben B. 
Hotman” (219). 


We realize that the letter may be ever so innocent, but 
if it is sent in furtherance of a scheme to defraud, an offense 
is committed. Of course, it was not sent in furtherance of 
the scheme, because none of the pretenses, representations 
and promises were made, and further, it was in response to 
Kelley’s letter. 
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On cross examination, Mr. Kellev testified that he in- 
itiated the contaet with the defendant (225) and that he had 
made a deal for a credit transaction and after finding out 
Mr. Hoffman’s eredit rating, changed his mind (226). He 
further testified on cross examination: 

“@. And vou testified that no reference was made over 
the phone with regard to lis credit, I mean, Mr. Hoffman’s 
eredit? That wasn’t discussed very much? There wasn’t any 
representations to vou that he had an excellent credit rating 
or anything of that sort was there? 

A. No, there was not any mention of it” (226). 

This Count is likewise not in any way supported by the 
evidence. 

Count X charges a telephone call on August 13, 1954 to 
Haywards Special Products Company, Hohen Solms, Lou- 
isiana, for the purpose of placing an order for food products 
with the same “fraudulent representations and proinises” 
io). Mr. W. ©. Hayward, Sr. testified on this Count. as 
follows: 

Q. Now, on the first telephone conversation, did he make 
any—or what was the terms that were discussed, if any? 

A. Well, | asked him what business he was in in order 
to give hin the correct price and terms. 

(). Would vou explain that to the jury, where the price 
differential comes in? 

A. Well, we generally give the wholesaler about 5% less 
than the retailer. 

Q. I see. 

A. And I gave him the wholesale price, with the under- 
standing that he would discount his bill within ten days. 

Q. Now, on that particular point, would vou tell the 
jury the exact terms? In other words, when was the payment 


to he made? 


32 

A. Within ten days from the time that he received the 
billing. 

Q. Now, if he paid within ten days, what benefit would 
he derive? 

A. He would have derived one per cent. 

Q. And if he didn’t take advantage of that, the ten-day 
one per cent, what would have been the period he would 
have had to have paid the bill in any event? A. Thirty 
days. . 

Q. And was that agreed on over the telephone? 

A. I cawt say it was agreed on, but it is a known fact 
that—(Emphasis ours.) 

Mr. Whitney: I object to that, if the Court please. 

The Court: Yes, don’t state that. 

Q. (By Mr Eubank): Mr. Hayward, did you tell him 
over the telephone that those were the terms? 

A. No, I did not tell him over the telephone. I told him 
it would be one per cent ten days. 

Q. I see. Over the telephone you discussed the one per 
cent in ten days? A. Yes. 

Q. What did Mr. Hoffman say to that? 

A. He said he discounted all of his bills, and I needn’t 
to worry about the payment of them (387, 338). 

It will be noted that the telephone call charged was on 
August 13, 19538 and the indictment sets the date as August 
13, 1954. (See discussion on this feature on pages 334 to 335 
of the Printed Transcript of Record.) 

Count XI charges a similar telephone call to T. L. Brice 
Company, Sherman, Texas, on May 29, 1953. The same 
charge as to representations and promises is made (10). 

Q. Would you please explain first when that telephone 
eall was had? 

A. It was on or about May 25th of 1953 (122) *7 = 
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Q. What did Mr. Hoffman say? (123). 

A. He wanted to know if he could buy some pickles, and 
wanted to know the price of the pickles and the delivery 
date of them. 

Q. In regard to the pickles, what was the price that vou 
quoted ? 

A. He bought several sizes which varied in price, the 
different sizes. 

I remember one was quarts, and at that time TI don’t 
remember what the exact price was on them. 

Q. What were the terms? 

A. One per cent 10, net eleven. 

Q. And what does that mean, for the benefit of the jurv? 

Mr. Whitney: I would like to have the answer to that 
last question. 

The Witness: One per cent 10, net eleven. 

That is to say, within ten days they get 1% cash discount 
off the invoice. If it isn’t paid, the full amount of the mvoice 
is due on the eleventh dav. 

Q. (By. Mr. Eubank): Was this shipment based upon 
the phone eall gotten together by your firm? I mean, was 
it shipped? A Yes, sir. 

@. Now, in the conversation with Ben, did vou inquire 
into his business? 

A. Yes, sir. Let me clarify this one moment. On the first 
phone call I did not. There were other phone calls which we 
did inquire about his credit rating, and so forth (124). 

Q. Approximately, these other phone calls, when were 
they made? 

A. The shipment of pickles was made on or about the 
Sth of June, and it was between approximately the 25th, 
and the Sth of June, 1953. 
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Q. The other phone calls, what statements were made at 
that time by Mr. Hoffman? 

A. We asked him in regard to his credit rating if he 
was listed in Dun and Bradstreet, which he was not. 

We asked him to give us some references as to the people 
he was purchasing from at that time, which he referred to 
us Eastern Packers. And then we checked at Sherman on 
two food concerns that distribute their products in this area, 
if they had heard of Mr. Hoffman, and these people said 
that he might be the one that purchased James A. Dick 
Grocery Company, and I called Mr. Hoffman and asked him 
if he was the one that bought out the Dick Grocery Company, 
and he informed me he was at that time (123, 124) * * *. 

Q. This was a credit transaction, wasn’t it, Mr. Brice? 

A. That is right (133). 

@. And when you didn’t collect it, when you couldn’t 
collect it, vou turned it over to whom? 

A. To our attorney there in Sherman. 

Q. And it was purely a civil matter, as far as you were 
concerned ? A. That is right. 

Q. Just a matter of another account which had gone 
bad, as far as you were concerned, is that right? 

AL) Whats tien, 

Q. That was vour only interest? 

A. That is right. 

Q. Asa matter of fact, you made an attachment on some 
other merchandise, didn’t vou? 

A. That is right. 

Q. And received your payment in full? 

A. We caine out about even on it. 

Q. After receiving the, I believe it was the $400 pay- 
ment? A. That is right. | 

Q. Was there any other merchandise ordered? 

A. No, sir. 
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(). And there was not any other shipped, was there? 

A. No, sir. 

@. And the $400 did not lull you into shipping any other 
merchandise, did it? 

Pie Nosy itedid not. 

Q. This particular merchandise was ordered on what 
day, sir, do you recall? 

A. On or about the 25th of May. 

Q. 1953? A. That is right. 

Q. And this is the shipping date on Governnent’s Ex- 
hibit 13 in evidence? 

A. Itison the right-hand side there. 

Q. The shipping date would be June 4th? 

A. That is night. 

Q. <A few days later? A. Thatis right. 

Q. And vou received payment of the $400 when, sir? 

A. I would estimate about two weeks later. 

Q. This is the only order vou actually received? 

A. Thatis right. 

(Q). And none other after you received the check, isn’t 
that right? A. Yes, sir. 

@. With reference to Government’s Exhibit 14, Mr. 
Brice, I will ask vou if this is the sum total of all the tele- 
phone statements you received for the time in question? 

A. Thatis right. 

Q. Iwill ask you to examine those telephone statements, 
referring to the month of Mav of 1953, and ask vou if there 
appears thereon that vou received any phone calls from 
Arizona during the month of May? 

A. Yes, sir, I got one here in the month of May, on the 
@)th dav of Mav. 

(). That is the one vou referred to on direct examina- 
tion? #& Whetis right. 
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Q. And that refers to the 25th day of May of 1953? 

A. That is right. 

Q. And you did not receive one on the 29th day of May 
of 1953, did vou? 

A. It is not on here. No, sir, there isn’t one on here for 
that date (138, 134, 135). 

This evidence is a far cry from being sufficient to send 
the case to the jury on this Count. 


The Verdict on the “Mail” Counts Is Unsupported by the Evidence. 
Jide 


The lower Court erred in denying defendant's motion for judg- 
ment of acquittal at the end of the Government's case and at the 
end of the entire case as to Counts Ill, VIIl and IX because (a) 
the evidence was insufficient to submit to the jury the question 
beyond a reasonable doubt as to whether said mailings were made, 
or if made, were in furtherance of a scheme to defraud where the 
evidence clearly shows that the Government failed to prove the 
scheme as alleged, or at all and therefore, such use of the mails 
could not be in furtherance of a scheme to defraud, and (b) be- 
cause if there was a scheme, it was consummated prior to the time 
the letters were mailed, and (c) because the entire evidence shows 
that the transactions were credit transactions and the placing of 
orders for goods in and of itself does not constitute the promises 
and represenations charged in each Count of the indictment, and 
(d) because the matter mailed did not contain any representations 
whatsoever. 


Count IT] is a mail fraud Count. It charges that on or 
about the 18th day of December, 1954, the defendant for the 
purpose of executing the scheme set forth in Count I, placed, 
or caused to be placed, a cashier’s check in the amount of 
$500.00 payable to Long’s Date Gardens enclosed in a post- 
paid envelope, and addressed to Long’s Date Gardens, in 
Pasadena, California (5, 6). 

If there was no scheme proven, or if the representations 
and promises were not made, this Count, like the “wire” 
Counts, was not proved. In short, what we have said con- 
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eermng Count I, supra, applies here. No scheme as alleged, 
or at all, was proven. 

The evidence coneerning Count IIT is that an envelope 
(49), Government’s Exhibit 4, was identified as having been 
received by Long’s Date Garden from Acme Distributing 
Company (50) and that it contained a check. The check was 
identified as a “eashier’s check No. 27792” (51). The check 
is Exhibit 5 in evidence (55). It was identified as the check 
contained in the envelope (Iixhibit +) and was received by 
Mrs. Long or the Long Date Gardens (53, 54). The cheek 
was dated December 12, 1954, according to the indictment 
(6). The mailing is charged as being on December 13, 1954, 
and the envelope was dated the same dav at 11:30 A.M. 
(71). The envelope, Exhibit 4+, which contained the cashier’s 
eheck, Exhibit 5, could not have possibly reached Long’s 
Date Gardens until at least the 14th day of Decemher, 1954. 
The witness adimitted that much on cross examination (72). 
The last shipment was made on December 138 on order 
placed on the 11th (68, 69). Therefore, this payment on 
account could, under no stretch of the imagination, be 
termed a “lulling”’ payment. 

This mail Count is wholly unsupported by any competent 
evidence. 

Count VIII (8) is taken care of in our argunient on Count 
VII, a “wire” Count relating to R. O. Kelley Cannery (see 
supra, pages 29-30 this brief). The “mail” Count is not 
based on any representations and promises as charged in the 
ndictment. There is no representation in defendant’s letter 
fof August 24, 1953 (219). The defendant never heard of 
R. O. Kelley Cannery until he was contacted by that concern 
(217). There is absolutely no evidence upon which to base 
the offense of mailing in furtherance of a scheme to defraud 
-as charged in this Count. 
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Count IX is likewise unsupported by any false and 
fraudulent representations and promises. There is also no 
competent evidence to support the mailing as charged (9). 
The evidence introduced by the Government as to the mail- 
ing of the letter by the defendant abstracted to the issue 1s 
that the letter, Government’s Exhibit 52 for identification 
(339, 340) was recognized by the witness Hayward as con- 
firming the order that Hoffman ordered over the phone; 
that no one opened the mail except ‘“‘me or my boy” (539). 
“T eouldn’t swear that I opened this letter.” Whereupon the 
Governinent offered Exhibit 52 for identification and evi- 
dence, which was received over the following objection: 

“Mr. Whitney: Objected to on grounds there is no suf- 
ficient proof of mailing under the statement of the witness, 
and no proof at all of mailing, and no foundation laid for 
its introduction. 

The Court: You are probably right, but I will let it be 
received temporarily here. [ think when we used to try these 
eases we would have somebody. I can’t remember how the 
mailing was proved.” 

The witness then read the letter to the jury (340). The 
following questions were asked by the United States Attor- 
ney and the following answers given: 

“Q. Now, in respect to that date, you have testified that 
you cannot recall opening this particular letter yourself? 

A. Well, it was either my boy or I. He opens all the mail. 
I dowt open any, because I am across the lake. He is running 
the factory. (ISmphasis ours.) 

@. Do vou reeall of your own recollection the approxi- 
mate date that this got into vour hand? 

A. No, I could not. I couldn’t remember that” (341). 
Irrespective of the absence of any scheme or false and 
fraudulent representations and promises, the evidence as 


39 


to the mailing of this letter is wholly msufficient, and the 
objection should have been sustained or in all events, a 
motion for judgment of acquittal should have been granted. 

The evidence here clearly shows that each of the persons 
whom the defendant telephoned was an individual, and a 
separate conversation was had with him alone. Kach of said 
persons, if defrauded by fraudulent representations and 
promises, constituted a separate scheme. Dyhre v. Hud- 
speth, swpra; (distinguished in U.S. v. Lowe, 2 Cir., 15 F.2d 
oo, 599). 

It is necessarv in this kind of a case that the Government 
prove that some of the representations set forth in the in- 
dictment were made and were false. Ballard v. U.S., 9 Cir. 
138 F.2d 540, 545. (Reversed on other grounds, U.S. v. 
Ballard, et al, 322 U.S. 78, 64 St.Ct. 882). 

The three mailings charged in the indictment, as will be 
noted in and of themselves contain no representations or 
promises whatsoever. This is not a stock selling scheme 
where the Government is sometimes permitted to roain at 
large, nor is this a charge where worthless or forged checks 
are placed in the mail for the purpose of defrauding. The 
instant case was tried upon the theory that if the defendant 
ordered the products set forth in the indictment, that im 
itself constituted a promise and representation that the 
defendant intended to pay for the products ordered (381). 
The lower Court instructed the jury further, that 


ce * * but for such false representations and prom- 
ises to be considered false, vou must further find 
bevond a reasonable doubt that the defendant at the 
time he ordered the goods had no intention of paying 
for the products ordered” (381). 


nlf this were the law, it would be dangerous for anyone to 
-order goods for fear that if he did not pay for same, he 
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would be charged with a violation of the mail fraud or wire 
fraud statute. 

The defendant, of course, took no exceptions to the 
Court’s charge and probably waived his rights in that re- 
spect, unless this Court should deem the instruction given 
as plain prejudicial error. 

In Postal Decisions 1939, with reference to the sufficiency 
of the evidence as to use of the mails, it is said 

ce * * Tn the absence of a postmarked envelope and of 
any testimony whatever by any person who saw the 
letter in or received it from the mails, a charge of mail- 
ing can not be sustained on the bare confession of 
accused that he mailed it.” Section 144, page 151, Postal 
Decisions, supra. 

USS. verow@re, 1 @ir., 225 F.2d Toi, 756; 

Mackett v. U.S., 7 Cir., 90 F.2d 462, 464; 

Brady v. U.S., 8 Cir., 24 F.2d 399, 403. 


The lower Court should have entered a judgment of 
acquittal on all Counts in the Indictment because of failure 
of proof. 


The Court Committed Prejudicial Error in Telling the Jury that if 
the Government Did Not Prove Its Case, He Would Direct 
a Verdict, Thereby Leaving the Impression that If He Did Not 
Direct-a Verdict, the Defendant Was Guilty. 
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The lower Court committed prejudicial error in stating before 
the jury, after an objection had been made to evidence that if the 
Government didn't prove its case, he would direct a verdict, be- 
cause the jury would be led to believe that if he did not direct a 
verdict, the defendant would be assumed guilty; the following is 
the objection and the Court's comments: 

"@. What did the person ask? 

Mr. Whitney: If the Court please, | object to it on the grounds 
that no foundation has been laid for it. This is a different situation 
than if a man has an established phone. 
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The Court: If they don't prove their case | will direct a verdict. 

Mr. Whitney: Thank you. 

The Court: So don't interrupt just the minute a question is 
asked." 

The above statement by the Court that if the Government 
failed to prove its case he would direct a verdict, certainly 
is prejudicial error of a substantial nature, particularly in 
view of the fact that he admonished counsel not to interrupt 
“just the minute a question is asked” (40). In a case where 
the evidence of the false pretenses, representations and 
promises are as barren, as from the record this case seems 
to be, we believe that these remarks made by the Court 
involving as it did a telephone conversation, would be highly 
prejudicial. The jury might very well have gone out and 
said, ‘‘the Judge stated that if the Government did not prove 
its case, he would direct a verdict, and he failed to direct 
one, so the defendant must be guilty.” It is true that de- 
fendant did not immediately move for a inistrial, but this 
inno manner condones the error. 

The Courts have reversed cases because the District 
Judge improperly reprimanded defendant’s counsel, Araft 
mt. S48 Cir., 238 F.2d 794, 800, S01. 

Likewise the Courts have reversed cases for an unfair 
judicial interpretation of an indictment before the Jury, 
and unfair statements while counsel for the defendant was 
explaining the ease to the jury. Samderland v. U. S.,S Cir. 
BO F.2d 202, 208-212. 


The Court Erred in Admitting Telephone Toll Bill in Evidence Show- 
ing a Call Made in 1953 Where the Indictment Charged the 
Call to Have Been Made in 1954. 


we 
The lower Court erred in admitting Government's Exhibit 51 in 


evidence for the reason that said Exhibit was a telephone toll bill 
showing calls in August 1953 (334, 335), whereas Count X of the 
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indictment (9) alleges the gist of the offense to have been com- 
mitted on or about August 13, 1954. 

The admission of Government’s Exhibit 51 in evidence 
unquestionably was an error. The Court realized that the 
objection was good, because he stated that if it was an 
information, the date might be changed, but not in an indict- 
ment (384, 335). The Court, notwithstanding the objection, 
allowed the document in evidence, because another Count 
in the indictment charged that there was a mailing on or 
about the 13th day of August, 19538 (335). 

Count X states that the telephone call was in August, 
1954; the document sought to be introduced, 1.e., the tele- 
phone tolls, showed August, 1958. Count IX, which is the 
mailing of a letter in August, 1953, certainly cannot change 
the direct allegations of Count X as to date. We believe that 
substantial error was committed in the admission of this 
Exhibit. 

This particular assignment is typical of other errors in 
the record, re: admission of evidence. 


CONCLUSION 


We respectfully submit first, that the indictment fails to 
state an offense against the United States because the 
alleged scheme set up is vitally defective. If, however, the 
scheme is properly set up, then there is absolutely no proof 
that the defendant made the false and fraudulent pretenses, 
representations and promises charged in the indictment, 
and therefore, the Court below should have entered a judg- 
ment of acquittal as to each and everv of the ten Counts 
defendant was convicted on. 

The Court committed prejudicial error in its remarks 
before the jury (40) and in admitting in evidence, Govern- | 
ment’s Exhibit 51, showing telephone call as being in Au- 
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gust, 1955, whereas the indictment charged (9) that said 
eall was made in August, 1954. 

The evidence was, in our judgment, insufficient to prove 
even that defendant made the telephone calls, to say nothing 
of their fraudulent content. 

It is respectfully suggested that on account of the failure 
to prove the alleged false and fraudulent pretenses, repre- 
sentations and promises as laid in the indictment, that this 
Honorable Court should reverse the case with instructions 
to the Court below to enter a judgment of acquittal on each 
and every Count of the indictment upon which the de- 
fendant was convicted; in all events the case should be 
reversed. 
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